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CALIFORNIA WORKERS' COMPENSATION 
APPORTIONMENT: LEGAL FRAMEWORK, MEDICAL 
EVIDENCE STANDARDS, AND STRATEGIC DEFENSE 
If you were hurt at work in California and are seeking permanent disability benefits (money paid to you 
because your injury left you with lasting physical limitations), you need to understand apportionment. 
Apportionment is the legal process where a doctor decides how much of your disability was caused by the 
workplace injury versus other factors like aging, genetics, or a previous injury. A doctor's apportionment 
opinion can significantly reduce the amount of money you receive. This report explains how apportionment 
works, what evidence is required, and how you or your attorney can challenge an unfair apportionment 
determination. 

--- 

Part 1: What Apportionment Means and Why It Matters 

Overview of Apportionment 

Apportionment means dividing up your permanent disability among different causes. If a doctor says your 
workplace injury caused only part of your disability, your employer is responsible only for that part. The rest 
may be blamed on things like pre-existing conditions (health problems you had before the injury), your age, 
genetics, or a prior workplace injury. 

Before 2004, California law made it very difficult for employers to reduce your benefits this way. The passage 
of Senate Bill 899 (SB 899) in 2004 changed the rules dramatically. The California Supreme Court then 
explained the new rules in Brodie v. Workers' Comp. Appeals Bd., 40 Cal.4th 1313 (2007) 
(https://scholar.google.com/scholar_case?case=10816180614701289370). The Court said doctors must now 
"look at the current disability and parcel out its causative sources—nonindustrial, prior industrial, current 
industrial—and decide the amount directly caused by the current industrial source." 

This means a doctor can now say your disability is partly caused by things like arthritis you already had, even 
if that arthritis never bothered you before. This is called causation-based apportionment, and it gives 
employers a powerful tool to reduce your benefits. 

Why Apportionment Has Such a Big Impact on Your Benefits 

Even a small apportionment percentage can take away a large portion of your benefits. This happens 
because of how California calculates permanent disability benefits (the payments you receive for lasting 
injury). The relationship between disability percentage and dollar amount is nonlinear, meaning the numbers 
do not shrink in a simple, equal way. For example, if a doctor says 20 percent of your disability was not 
caused by work, your actual benefit payment could drop by 30 to 40 percent or more. 

This makes apportionment one of the most important issues in any workers' compensation case involving 
permanent disability. Understanding your rights and the evidence standards is critical to protecting your 
benefits. 

The Three Main Laws Governing Apportionment 

California's apportionment rules come from three key statutes: 

● Cal. Lab. Code § 4663(a) 
(https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=4663.&lawCode=LAB) 
requires that apportionment be "based on causation" of your permanent disability. Doctors must say 
what percentage of your disability was caused by the work injury and what percentage was caused by 
other factors. 

● Cal. Lab. Code § 4664(a) 
(https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=4664.&lawCode=LAB) 
says your employer is only responsible for the percentage of permanent disability "directly caused by the 
injury arising out of and occurring in the course of employment." 



● Cal. Lab. Code § 4664(c)(1) (https://www.sullivanoncomp.com/blog/accumulation-of-permanent-
disability-awards-to-body-regions-under-lc-4664c) imposes a lifetime cap: the total of all permanent 
disability awards to any single body region cannot exceed 100 percent over your lifetime. 

--- 

Part 2: Who Has to Prove Apportionment — The Burden of Proof 

The Three-Step Burden Framework 

In legal terms, burden of proof means who is responsible for proving something. In apportionment cases, the 
burden is shared between you (the injured worker, called the applicant) and your employer's insurance 
company (the defendant). The Workers' Compensation Appeals Board (WCAB) — the agency that decides 
workers' compensation disputes — follows a three-step process established in Escobedo v. Marshalls, 70 Cal. 
Comp. Cases 604 (WCAB en banc 2005) (https://www.dir.ca.gov/wcab/wcab_enbanc.htm). 

Step One — The Defendant Must Show a Reason for Apportionment. Your employer's insurance company 
must first prove that something other than your work injury contributed to your permanent disability. If they 
cannot present any medical evidence supporting apportionment, you receive your full, unapportioned award. 

Step Two — You Must Show How Much of Your Disability Came From Work. Once the defendant raises 
apportionment, you must present medical evidence showing what percentage of your disability was caused by 
the work injury. 

Step Three — The Defendant Must Prove the Non-Work Percentage. The defendant must then prove through 
medical evidence what specific percentage of your disability was caused by non-work factors such as aging, 
prior injuries, or pre-existing conditions. 

Important: The defendant cannot simply claim apportionment exists. They must prove it with real 
medical evidence. If their medical evidence is weak or incomplete, you may be entitled to your full 
permanent disability benefits. 

What Counts as Strong Enough Medical Evidence 

The legal standard is called substantial medical evidence — evidence "a reasonable mind might accept as 
adequate to support a conclusion." This comes from Escobedo v. Marshalls, 70 Cal. Comp. Cases 604 
(WCAB en banc 2005) (https://www.dir.ca.gov/wcab/wcab_enbanc.htm) and has been reinforced in cases like 
Shaundonna Kelso, ADJ12508262 (WCAB Panel Decision 2025) (https://www.dir.ca.gov/wcab/Panel-
Decisions-2025/ShaundonnaKELSO-ADJ12508262.pdf). 

For a doctor's apportionment opinion to count as substantial medical evidence, it must meet four 
requirements: 

● Familiarity with the law. The doctor must understand that apportionment is based on causation of 
disability, not causation of injury. 

● Specific description. The doctor must identify exactly which part of your disability is being apportioned 
and to what cause. 

● Factual basis. The opinion must be based on your medical records, diagnostic tests, examination 
findings, and medical history. 

● "How and why" reasoning. The doctor must explain in detail how and why the non-work factor causes 
disability in your specific case and why the assigned percentage is correct. 

Important: A doctor who simply writes "30% of the disability is from degenerative disc disease" 
without explaining how that disease causes disability in your case and why 30% (rather than 10% or 
50%) is the right number has not provided substantial medical evidence. You can challenge that 
opinion. 

--- 

Part 3: Apportionment Under Labor Code Section 4663 — Causation-Based Analysis 

What Conditions Can Be Used for Apportionment 

Cal. Lab. Code § 4663 
(https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=4663.&lawCode=LAB) 



allows apportionment to "other factors both before and subsequent to the industrial injury, including prior 
industrial injuries." Courts have interpreted this broadly. Conditions that can support apportionment include: 

● Pre-existing pathology (health conditions you had before the injury), even if you had no symptoms. E.L. 
Yeager Constr. v. Workers' Comp. Appeals Bd. (Gatten), 145 Cal. App. 4th 922 (2006) 
(https://www.pbw-law.com/apportionments/apportionment-case-law-update-july-2022/) established that 
asymptomatic degenerative disc disease or arthritis found on imaging can support apportionment. 

● Genetic and hereditary factors. City of Jackson v. Workers' Comp. Appeals Bd. (Rice), 11 Cal. App. 5th 
1137 (2017) (https://law.justia.com/cases/california/court-of-appeal/2017/c078706.html) confirmed that 
genetic predisposition to conditions like disc degeneration can be a valid basis for apportionment. 

● Age-related degenerative changes that actively contribute to your disability at the time of evaluation. 

● Non-industrial injuries such as car accidents or slip-and-fall incidents. 

● Prior occupational exposure from jobs you held before the current employer. 

● Lifestyle factors such as smoking or obesity, if documented to actually cause disability. 

The "Risk Factor" Rule — What Cannot Be Used for Apportionment 

Not every pre-existing condition justifies apportionment. Courts distinguish between a risk factor (something 
that merely increases your chance of getting hurt) and a condition that actually causes disability. A condition 
that only makes you more vulnerable to injury is not apportionable. The condition must be actively contributing 
to your permanent disability at the time the doctor evaluates you. 

For example, osteoporosis may make your bones more likely to break, but if it was not causing you any 
functional limitations before the injury, a doctor cannot simply use it to reduce your benefits. However, if the 
osteoporosis has progressed to the point where it independently limits what you can do, it may support 
apportionment — but only with detailed medical explanation. 

Multiple Work Injuries and Apportionment 

If you have been hurt at work more than once, the doctor must separately analyze each injury. Benson v. 
Workers' Comp. Appeals Bd. (2009) (https://ccmpt.com/benson-v-workers-compensation-appeals-board/) 
requires that each distinct date of injury receive its own apportionment analysis. The doctor must say what 
percentage of your current disability comes from each work injury and what percentage comes from non-work 
causes. 

--- 

Part 4: Apportionment Under Labor Code Section 4664 — Prior Awards and the 
Lifetime Cap 

How Prior Disability Awards Affect Your Current Case 

If you received a prior award of permanent disability (money from a previous workers' compensation case), 
Cal. Lab. Code § 4664(b) (https://www.sullivanoncomp.com/blog/accumulation-of-permanent-disability-
awards-to-body-regions-under-lc-4664c) creates a conclusive presumption — an assumption that cannot be 
disputed — that your prior disability still exists at the time of your new injury. This means the law assumes 
your old disability has not gone away. 

However, the defendant cannot automatically subtract your prior award from your current one. The Court of 
Appeal in Kopping v. Workers' Comp. Appeals Bd., 142 Cal. App. 4th 1099 (2006) 
(https://www.sullivanoncomp.com/blog/accumulation-of-permanent-disability-awards-to-body-regions-under-
lc-4664c) established a dual burden: the defendant must first prove the prior award exists and then prove that 
the prior disability and your current disability overlap — meaning they affect the same body function or 
capacity. 

The 2024 WCAB panel decision in Michael Snow, ADJ14815013 (2024) (https://www.dir.ca.gov/wcab/Panel-
Decisions-2024/Michael-SNOW-ADJ14815013.pdf) reinforced this rule. The panel held that simply having a 
prior award to the same body part does not automatically create overlap. The defendant must show through 
medical evidence that the two disabilities share common causation or affect the same functional abilities. 

The 100-Percent Lifetime Cap 

Cal. Lab. Code § 4664(c)(1) (https://www.sullivanoncomp.com/blog/accumulation-of-permanent-disability-
awards-to-body-regions-under-lc-4664c) limits the total permanent disability awards you can receive for any 



single body region to 100 percent over your lifetime. The statute defines body regions as: (A) Head, (B) Neck, 
(C) Torso, (D) Upper extremities, (E) Lower extremities, (F) Reproductive organs, and (G) Other. 

This cap applies even when your prior and current injuries do not overlap. For example, in Russell v. County 
of Los Angeles (2021) (https://www.sullivanoncomp.com/blog/accumulation-of-permanent-disability-awards-
to-body-regions-under-lc-4664c), the WCAB reduced a worker's award because the combined permanent 
disability to the "Other" body region exceeded 100 percent when a prior orthopedic award and a later 
occupational disease award were added together. 

Important: If you have received prior permanent disability awards, you should carefully review 
which body regions those awards covered. This information directly affects how much you can 
receive in a new case. 

--- 

Part 5: Conditions That Cannot Be Used for Apportionment 

AB 1643 — Prohibited Bases for Apportionment 

In 2017, California passed Assembly Bill 1643 (https://dclbv.com/newsletters/2016/q3/bill-seeks-to-further-
eliminate-gender-bias-in-wc-system/), which amended Cal. Lab. Code § 4663 
(https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=4663.&lawCode=LAB) to 
prohibit apportionment based on four specific conditions: 

● Pregnancy 

● Menopause 

● Osteoporosis 

● Carpal tunnel syndrome (a condition causing pain, numbness, and weakness in the hand and wrist) 

These exclusions exist because these conditions disproportionately affect women, and the legislature 
determined they should not be used to reduce workers' compensation benefits. The carpal tunnel exclusion is 
especially important for workers in repetitive-motion jobs such as assembly work, data entry, and healthcare. 

Important: Even though these four conditions cannot be the basis for apportionment, defendants 
may still argue for apportionment based on other factors. For example, in a carpal tunnel case, a 
defendant might argue for apportionment to prior non-industrial nerve changes from diabetes. 
Whether this is permitted remains an unsettled legal question. 

Discrimination Law Limits 

Beyond AB 1643, California discrimination law under Cal. Gov't Code § 11135 
(https://www.myerslawgroup.com/understanding-californias-fair-employment-and-housing-act-feha/) prohibits 
discrimination based on protected characteristics like age and disability. Injured workers have sometimes 
argued that apportionment to age-related conditions or genetic factors amounts to illegal discrimination. 

Courts have generally rejected these arguments. In City of Jackson v. Workers' Comp. Appeals Bd. (Rice), 11 
Cal. App. 5th 1137 (2017) (https://law.justia.com/cases/california/court-of-appeal/2017/c078706.html), the 
Court of Appeal held that apportioning disability to genetic factors does not violate discrimination law because 
the apportionment is based on medical causation of disability, not on the person's genetic status itself. 

--- 

Part 6: Recent Legal Developments (2024–2025) 

Key WCAB Panel Decisions 

Several recent WCAB decisions clarify how apportionment rules apply in practice. These decisions set 
important precedents for your case. 

Snow (2024) — Prior Award Overlap. In Michael Snow, ADJ14815013 (2024) 
(https://www.dir.ca.gov/wcab/Panel-Decisions-2024/Michael-SNOW-ADJ14815013.pdf), the WCAB held that 
when a prior permanent disability award exists, the defendant must prove both the existence of that award 
and that the prior and current disabilities overlap. If records do not clearly show overlap, the case must be 
sent back for more medical analysis rather than allowing the judge to guess. 



Watson (2024) — Multiple Injuries. In Nerissa Watson, ADJ9694061 (2024) 
(https://www.dir.ca.gov/wcab/Panel-Decisions-2024/Nerissa-WATSON-ADJ9694061.pdf), the WCAB 
reinforced that each separate work injury must receive its own apportionment analysis under Benson v. 
Workers' Comp. Appeals Bd. (2009) (https://ccmpt.com/benson-v-workers-compensation-appeals-board/). If a 
doctor's initial report does not separately analyze each injury, the proper remedy is to request a supplemental 
report — not to eliminate apportionment entirely. 

Baigmoradi (2025) — Your Right to Get Your Own Doctor's Opinion. In Amir Baigmoradi, ADJ14053925 
(2025) (https://www.dir.ca.gov/wcab/Panel-Decisions-2025/Amir-BAIGMORADI-ADJ14053925.pdf), the 
WCAB held that you can hire your own doctor (a private-pay consulting physician) to provide an opinion on 
apportionment, and that opinion can be used as evidence. This expands your ability to challenge an unfair 
apportionment determination. 

Edward (2025) — Asymptomatic Conditions Need Detailed Explanation. In Karla Edward, ADJ15113297 
(2025) (https://www.dir.ca.gov/wcab/Panel-Decisions-2025/Karla-EDWARD-ADJ15113297.pdf), the WCAB 
held that a doctor cannot simply point to degenerative changes on an MRI and assign a high apportionment 
percentage. Even when apportioning to asymptomatic pre-existing conditions, the doctor must explain with 
specificity how and why those conditions cause disability in this particular worker. 

Kelso (2025) — Generic Statements Are Not Enough. In Shaundonna Kelso, ADJ12508262 (2025) 
(https://www.dir.ca.gov/wcab/Panel-Decisions-2025/ShaundonnaKELSO-ADJ12508262.pdf), the WCAB held 
that a doctor's statement like "I rely on my training, experience, judgment, and skill" does not constitute 
substantial medical evidence on apportionment. The doctor must provide actual medical reasoning. 

Hikida and the Industrial Medical Treatment Rule 

Hikida v. Workers' Comp. Appeals Bd., 12 Cal. App. 5th 1249 (2017) 
(https://www.caaa.org/?pg=HikidavWCAB) held that when disability results solely from industrial medical 
treatment (such as a surgery that went wrong), the employer cannot apportion that disability to pre-existing 
conditions. However, County of Santa Clara v. Workers' Comp. Appeals Bd. (Justice), 49 Cal. App. 5th 605 
(2020) (https://scholar.google.com/scholar_case?case=4931373318698547397) narrowed this rule, holding 
that Hikida applies only to disability caused specifically by iatrogenic injury (injury caused by the medical 
treatment itself), not to all disability following industrial treatment. 

--- 

Part 7: How Apportionment Affects Your Settlement 

How Permanent Disability Benefits Are Calculated 

Your permanent disability benefits in California are calculated using the Permanent Disability Rating Schedule 
(PDRS). The calculation considers your impairment percentage (based on the AMA Guides to the Evaluation 
of Permanent Impairment (https://www.dir.ca.gov/dwc/pdr1997.pdf)), your age, and your occupation. This 
percentage is then converted into weekly benefit payments. 

Because the relationship between disability percentage and benefit amount is nonlinear, apportionment has 
an outsized effect. A 25-percent apportionment on a 60-percent disability rating does not simply reduce your 
award by 25 percent. It drops your adjusted rating to 45 percent, which can mean a 40 percent or greater 
reduction in total benefits. 

Settlement Options: Stipulated Award vs. Compromise and Release 

When settling a workers' compensation case, you generally have two options: 

● Stipulated Award (Stips). You and the insurance company agree on a permanent disability percentage. 
You receive payments over time, and your right to future medical care for the injury stays open. This is 
often better when apportionment is high and you expect to need ongoing treatment. Guide to Settlement 
Structures (https://employeesfirstlaborlaw.com/how-do-i-settle-my-workers-comp-case-cr-vs-stipulated-
award/) 

● Compromise and Release (C&R). You receive a single lump-sum payment, and the case closes 
completely — including your right to future medical care for this injury. This may result in a higher upfront 
payment but means you cannot go back for more benefits later. 

When apportionment is disputed, the type of settlement you choose can significantly affect your long-term 
financial security. Discuss both options carefully with your attorney. 



Medicare Set-Aside Requirements 

If you are a Medicare beneficiary (someone who receives federal health insurance, typically age 65 or older or 
with certain disabilities), or will become eligible within 30 months, your settlement may require a Medicare Set-
Aside (MSA) — money set aside from your settlement to pay for future injury-related medical care. 42 C.F.R. 
§ 411.46 (https://partnerwithsynergy.com/medicare-compliance/for-attorneys/workers-compensation-
medicare-set-asides/) governs these arrangements. Apportionment affects MSA calculations because 
Medicare only covers the non-industrial portion of your future medical expenses. 

--- 

Part 8: How to Challenge an Unfair Apportionment Opinion 

Step 1: Review the Doctor's Report for Deficiencies 

Use this checklist to evaluate whether an apportionment opinion meets the substantial evidence standard: 

● Does the report show the doctor understands Cal. Lab. Code § 4663 
(https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=4663.&lawCode=LAB) 
causation-of-disability requirements? 

● Does the report name the specific non-industrial conditions being blamed? 

● Does the report cite objective findings like MRI results, clinical examination notes, or functional testing? 

● Does the report explain how and why each non-industrial factor causes disability in your specific case? 

● Does the report explain why the doctor chose a specific percentage rather than a different one? 

● Does the report analyze causation of disability (your lasting limitations) rather than causation of the injury 
itself? 

If the report fails on multiple points, it likely does not meet the substantial evidence standard and can be 
challenged. 

Step 2: Request a Supplemental Report 

If the apportionment opinion is deficient, you or your attorney should request a supplemental report from the 
evaluating doctor. Under recent WCAB precedent, the preferred remedy for a weak apportionment opinion is 
to give the doctor a chance to provide more detailed analysis. Your supplemental report request should: 

1. Identify each specific deficiency in the original report. 

2. Ask the doctor to address those deficiencies with detailed medical reasoning. 

3. Provide relevant medical records the doctor may not have reviewed. 

Under WCAB procedural rules (https://www.dir.ca.gov/WCAB/2002-eb3.pdf), supplemental reports should be 
exchanged before the Mandatory Settlement Conference (MSC) — a required meeting where the judge and 
both parties try to resolve the case. 

Step 3: Depose the Evaluating Doctor 

For major disputes, your attorney can depose the doctor — take sworn testimony by asking questions under 
oath. Deposition questions should focus on: 

● How the doctor arrived at the specific apportionment percentage 

● Whether the doctor analyzed your individual functional limitations or relied on general statistics 

● Whether the doctor reviewed all relevant prior medical records 

● Whether the doctor understands the legal difference between causation of injury and causation of 
disability 

Step 4: Present Counter-Evidence at Trial 

If the deficient opinion is not corrected, you can present counter-evidence at trial, including: 

● Testimony from your treating physician disputing apportionment 

● A report from an independent medical expert you hired (permitted under Baigmoradi (2025) 
(https://www.dir.ca.gov/wcab/Panel-Decisions-2025/Amir-BAIGMORADI-ADJ14053925.pdf)) 

● Prior medical records showing you were fully functional before the work injury 

● Vocational expert testimony about your actual ability to work 



Note: Under Nunes v. DMV (WCAB en banc) (https://bradfordbarthel.com/2023/06/26/en-banc-vr-
experts-cant-ignore-medical-apportionment/), vocational experts cannot create their own 
"vocational apportionment" to replace medical apportionment, but they can present evidence about 
your work capacity that challenges the doctor's analysis. 

--- 

Part 9: Northern California Practice Considerations 

San Francisco WCAB Division 

If your case is in the San Francisco area, you should know that cases are heard at the San Francisco WCAB 
Division at 100 Montgomery Street, Suite 800, San Francisco, CA 94104, or at hearing locations in Concord 
for Contra Costa County matters. 

San Francisco workers' compensation judges (WCJs) generally expect: 

● Early identification of apportionment issues. Do not wait until the last minute to raise apportionment 
disputes. 

● Thorough medical record development. Judges want to see that both sides have tried to get complete 
medical evidence before trial. 

● Detailed written arguments. When challenging apportionment, provide specific legal analysis addressing 
each element of the substantial evidence framework. 

● Willingness to allow supplemental reports. San Francisco judges often encourage doctors to provide 
additional analysis rather than immediately throwing out a weak apportionment opinion. 

Choosing a Medical Evaluator 

When your case requires a medical evaluator, you may use either an Agreed Medical Evaluator (AME) — a 
doctor both sides agree on — or a Qualified Medical Evaluator (QME) — a certified doctor selected from a 
panel of three names provided by the Division of Workers' Compensation 
(https://www.dir.ca.gov/wcab/wcab_panel.htm). If using an AME, make sure the retention documents 
specifically instruct the doctor to provide detailed apportionment analysis. If selecting from a QME panel, 
research each doctor's track record on apportionment opinions when possible. 

--- 

Part 10: Preserving Your Rights on Appeal 

When to Appeal an Apportionment Decision 

If a workers' compensation judge issues a decision with apportionment you disagree with, you have options 
under Cal. Lab. Code § 5900 
(https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=5900.&lawCode=LAB): 

● Petition for Reconsideration — Ask the same judge to reconsider the decision. This is faster (usually 30–
60 days) but limited to issues already raised at trial. 

● Appeal to the WCAB — Ask a panel of WCAB commissioners to review the judge's decision. This takes 
longer (6–12 months) but provides broader review. 

Critical: You must file within 10 days of the judge's decision. Missing this deadline can permanently 
waive your right to appeal. 

Standards of Review 

The WCAB uses different standards depending on what you are appealing: 

● Factual findings (like apportionment percentages) are reviewed under the substantial evidence standard. 
The WCAB will uphold the judge's finding if any substantial evidence supports it. 

● Legal errors (like applying the wrong legal standard) are reviewed without deference to the judge. This 
means you are more likely to win on appeal if the judge made a legal mistake rather than a factual one. 

Arguments to Preserve for Appeal 

Even if you expect to lose certain arguments at trial, raise them on the record so they are preserved for 
appeal. This is especially important for: 



● Novel apportionment theories not addressed in prior case law 

● Discrimination or equal protection challenges 

● Questions about the correct interpretation of Cal. Lab. Code § 4663 
(https://leginfo.legislature.ca.gov/faces/codesdisplaySection.xhtml?sectionNum=4663.&lawCode=LAB) 
or Cal. Lab. Code § 4664 
(https://leginfo.legislature.ca.gov/faces/codesdisplaySection.xhtml?sectionNum=4664.&lawCode=LAB) 

--- 

Part 11: Ethical Obligations and Professional Conduct 

Competence and Communication 

California Rules of Professional Conduct require attorneys to provide competent representation. For 
apportionment cases, this means understanding the statutory framework, the substantial evidence standard, 
and relevant case law from Brodie v. Workers' Comp. Appeals Bd., 40 Cal.4th 1313 (2007) 
(https://scholar.google.com/scholar_case?case=10816180614701289370) through current WCAB decisions. 

Attorneys must also communicate honestly with you about apportionment risks. Your attorney should explain: 

● What apportionment is and how it affects your benefits 

● The strength of the evidence for and against apportionment in your case 

● The likelihood of success in challenging apportionment 

● How apportionment affects your settlement options 

Medical Evidence Integrity 

Attorneys must not mischaracterize medical evidence when presenting apportionment arguments. When 
retaining medical experts, attorneys should ensure the experts understand the legal standards and provide 
opinions based on genuine medical analysis rather than predetermined results. 

--- 
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California Workers' Compensation Apportionment: A Comprehensive Legal and Procedural Analysis 

Executive Summary 

Apportionment in California workers' compensation represents one of the most consequential and contested 
issues in permanent disability determinations, fundamentally altering benefit calculations when a physician 
attributes a portion of an injured worker's disability to non-industrial causes, pre-existing conditions, or prior 
injuries. Since the enactment of Senate Bill 899 in 2004 and the California Supreme Court's landmark 
decision in Brodie v. WCAB (2007) 40 Cal.4th 1313, apportionment has shifted from a defense-limiting 
mechanism to an expansive doctrine that permits employers to reduce liability for virtually any causal factor 
demonstrating medical contribution to current disability. Modern apportionment law operates under a 
"causation-based" framework that permits apportionment to asymptomatic pathology, genetic predisposition, 
age-related degenerative disease, and pre-existing traumatic conditions-provided the defendant meets its 
evidentiary burden through substantial medical evidence containing detailed "how and why" reasoning. This 
shift has profound implications: a seemingly modest 20-30 percent apportionment can reduce an injured 
worker's permanent disability award by 40-50 percent when disability percentages interact nonlinearly under 
combined values charts and occupational adjustment factors. The legal landscape presents a landscape of 
competing pressures: defendants bear the burden of proving apportionment through competent medical 
evidence, yet the Workers' Compensation Appeals Board demonstrates willingness to grant supplemental 
reporting opportunities when initial medical opinions fall short of substantive evidentiary standards. Recent 
appellate decisions, including County of Santa Clara v. WCAB (Justice) (2020), have narrowed Hikida's anti-
apportionment principle to specifically industrially-caused iatrogenic injury, while establishing that medical 
apportionment-particularly to pre-existing degenerative pathology and genetic factors-constitutes valid legal 
apportionment even when challenged on discrimination or immutable-characteristic grounds. This report 
provides comprehensive analysis of burden-of-proof allocation, medical evidence standards, statutory 
frameworks, settlement considerations, and litigation strategy for both challenging and defending 
apportionment determinations in Northern California. 
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XV. References and Complete Source Citations 

II. Executive Summary and Key Takeaways 

California workers' compensation apportionment has undergone radical transformation over the past two 
decades. Prior to 2004, apportionment "based on causation was prohibited," and employers faced severe 
limitations in reducing their liability for preexisting conditions.[2] The enactment of SB 899 and the repeal of 
former Labor Code Section4750 fundamentally altered this landscape. Today, apportionment requires 
evaluating "the current disability and parcel out its causative sources-nonindustrial, prior industrial, current 
industrial-and decide the amount directly caused by the current industrial source."[2] This approach permits 
defendants to reduce permanent disability awards by demonstrating medical causation of a non-industrial 
factor's contribution to disability, even when that factor is asymptomatic, genetic, or age-related. 

Critical Legal Framework: The modern apportionment regime operates under three primary statutory 
mechanisms:[1][2][8] 

Labor Code Section4663(a) requires apportionment "based on causation" of permanent disability (not 
injury).[8] Physicians must quantify the percentage of disability attributable to industrial and non-industrial 
causes.[1] 

Labor Code Section4664(a) limits employer liability to "the percentage of permanent disability directly 
caused by the injury arising out of and occurring in the course of employment."[8] 

Labor Code Section4664(c)(1) imposes a lifetime cap: permanent disability awards to any single body region 
cannot exceed 100 percent, even if multiple injuries affect that region.[4] 

Burden of Proof Allocation: Defendants bear the affirmative burden of establishing both the basis for 
apportionment and the quantifiable percentage.[8][10] The applicant-worker bears the burden of establishing 
the percentage of disability directly caused by the industrial injury, while the defendant then bears the burden 
of establishing the percentage caused by other factors.[8][10] This dual-burden allocation means defendants 
cannot simply assert apportionment; they must affirmatively prove it through substantial medical evidence.[8] 

Medical Evidence Standards: Apportionment opinions must be grounded in substantial medical evidence, 
defined as evidence that "a reasonable mind might accept as adequate to support a conclusion."[8][10] To 
meet this standard, a physician's opinion must: (1) demonstrate familiarity with apportionment concepts; (2) 
describe in detail the exact nature of the apportionable disability; (3) set forth the basis for the opinion; (4) 
explain the "how and why" of causation; (5) be based on reasonable medical probability rather than 
speculation; and (6) rely on adequate examination and history.[8][10] Generic statements that "30% of 
individuals with this condition experience symptoms" are legally insufficient and do not constitute substantial 
evidence.[14] 

Recent Appellate Developments: The 2020 decision in County of Santa Clara v. WCAB (Justice) clarified that 
apportionment is valid for permanent disability resulting from industrial medical treatment, narrowing the 
prior Hikida v. WCAB (2017) 12 Cal.App.5th 1249 holding that precluded apportionment when industrial 
medical treatment was the sole cause of disability.[2] The City of Jackson v. WCAB (Rice) (2017) 11 
Cal.App.4th 1137 decision confirmed that apportionment to genetic factors and heredity is permissible and 
does not violate discrimination statutes.[47][50] These developments significantly expand the scope of valid 
apportionment while establishing high evidentiary thresholds. 

Key Risk Factors for Defendants: Defendants frequently submit apportionment opinions that fail the 
substantial evidence test, particularly when: (1) the physician relies solely on the existence of a pre-existing 
condition without explaining how it causes current disability; (2) the opinion is based on population statistics 
rather than individual medical assessment; (3) the physician fails to adequately review prior medical records; 
(4) the quantification lacks reasoned explanation; or (5) the opinion conflates causation of injury with 
causation of disability.[14][32][14] When apportionment opinions prove deficient, the Workers' 
Compensation Appeals Board may grant supplemental reporting opportunities under recent precedent, though 
judges retain discretion to disallow apportionment entirely for lack of substantial medical evidence.[14][14] 

Settlement Impact: Apportionment significantly reduces permanent disability benefits due to the nonlinear 
relationship between disability percentage and award amount under combined values charts and occupational 
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adjustments. A 20 percent apportionment in a high-percentage case can reduce total benefits by 30-40 percent, 
making settlement valuation highly sensitive to apportionment determinations.[3][24][33] 

Northern California Considerations: San Francisco Immigration Court practices and WCAB regional 
treatment patterns create specific procedural considerations. San Francisco judges demonstrate variable 
receptiveness to supplemental medical reporting, and the Northern District and Central District of California 
courts occasionally grant injunctive relief staying removal pending appeal of WCAB apportionment 
determinations.[12] 

III. Legal Framework: Statutory Authority and Regulatory Guidance 

Statutory Foundation: Labor Code Sections 4663 and 4664 

California's apportionment regime is codified in Labor Code sections 4663 and 4664, enacted as part of the 
2004 workers' compensation reform package implemented through Senate Bill 899 (effective April 19, 
2004).[1][5] These statutes fundamentally restructured apportionment from the restrictive pre-2004 regime to 
a causation-based framework permitting broad apportionment to non-industrial and prior-industrial causes. 

Labor Code Section4663(a) provides that "Apportionment of permanent disability shall be based on 
causation."[8] This seemingly straightforward language masks substantial complexity: the statute requires 
apportionment "based on causation" of the permanent disability-not the underlying injury. This distinction, 
emphasized in Escobedo v. Marshalls (2005) 70 Cal.Comp.Cases 604 (Appeals Board en banc), means that 
physicians must analyze whether pre-existing pathology, non-industrial factors, or prior injuries contributed to 
the current disability level at the time of evaluation, regardless of whether they contributed to the causation of 
the triggering industrial injury.[19][22][25] 

Labor Code Section4663(b) mandates that "Any physician who prepares a report addressing the issue of 
permanent disability due to a claimed industrial injury shall in that report address the issue of causation of the 
permanent disability."[8] This requirement ensures that apportionment analysis is contemporaneous with 
permanent disability rating rather than added through supplemental opinions. Section 4663(c) further requires 
that physicians "make an apportionment determination by finding what approximate percentage of the 
permanent disability was caused by the direct result of injury arising out of and occurring in the course of 
employment and what approximate percentage of the permanent disability was caused by other factors both 
before and subsequent to the industrial injury, including prior industrial injuries."[18][1] 

Critically, Labor Code Section4663(c) permits physicians to use "approximate" percentages in making these 
determinations, clarifying that the requirement for precision does not demand mathematical exactitude but 
rather reasonable medical probability.[1] However, this "approximation" authority does not permit speculation 
or generic percentages; courts have consistently held that approximation requires individualized medical 
analysis supported by objective findings and detailed reasoning.[7][14][18] 

Labor Code Section4664 addresses situations involving prior permanent disability awards. Section 4664(a) 
states that "The employer shall only be liable for the percentage of permanent disability directly caused by the 
injury arising out of and occurring in the course of employment."[9][18] Section 4664(b) establishes a 
conclusive presumption: "If the applicant has received a prior award of permanent disability, it shall be 
conclusively presumed that the prior permanent disability exists at the time of any subsequent industrial 
injury."[4][18] This presumption shifts the burden: defendants cannot simply assume that prior disabilities 
have resolved or improved; they must affirmatively demonstrate that prior disability existed at the time of the 
subsequent injury. 

Labor Code Section4664(c)(1) contains the accumulation limitation: "The accumulation of all permanent 
disability awards issued with respect to any one region of the body in favor of one individual employee shall 
not exceed 100% over the employee's lifetime unless the employee's injury or illness is conclusively presumed 
to be total in character pursuant to Section4662."[4][18] This provision operates independently of overlap 
analysis, meaning that even if the current and prior disabilities do not overlap in functional impact, the 
lifetime cap applies if both affect the same body region.[4] For example, in Russell v. County of Los Angeles 
(2021) Cal. Wrk. Comp. P.D. LEXIS 152, the WCAB applied Section4664(c)(1) to reduce an employee's 
award from 100 percent to 66 percent when the cumulative disability to the lumbar spine and digestive system 
exceeded the 100 percent lifetime cap for the "other" body region category.[4] 
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Regulatory Framework: 8 California Code of Regulations 

8 California Code of Regulations Section10682 sets forth physician's reporting requirements for 
apportionment. Section 10682(b)(12) specifies that medical reports must include "Apportionment of 
disability, if any," with the physician providing detailed analysis under Labor Code Section4663.[11] The 
regulation does not specify the depth of apportionment analysis required, deferring instead to case law 
standards of "substantial evidence."[11] 

8 CCR Section10682(b) further requires medical reports to include: the date of examination; history of the 
injury; patient's complaints; listing of all information received or relied upon; patient's medical history 
including injuries and conditions; findings on examination; diagnosis; opinion as to nature, extent, and 
duration of disability and work limitations; cause of disability; treatment indicated; opinion on whether 
permanent disability has resulted; and the signature of the physician.[11] When apportionment is at issue, the 
physician's opinion on causation must address each of these elements to constitute substantial evidence.[11] 

Case Law Foundation: Brodie and Successor Precedent 

The California Supreme Court's decision in Brodie v. WCAB (2007) 40 Cal.4th 1313 provides the 
foundational framework for modern apportionment analysis.[1][2][5][22] In Brodie, the Court articulated the 
core principle that "the new approach to apportionment is to look at the current disability and parcel out its 
causative sources-nonindustrial, prior industrial, current industrial-and decide the amount directly caused by 
the current industrial source."[2][5][22] This articulation fundamentally reoriented apportionment from a 
device limiting employer liability to a mechanism permitting precise allocation of causation. 

Brodie emphasized that the pre-SB 899 regime prohibited apportionment "based on causation" and required 
showing that a non-industrial factor was the proximate cause of disability-a high bar rarely met.[2][5][22] 
Under the new regime, causation-based apportionment no longer requires proximate causation but merely 
requires demonstrating that a non-industrial factor contributed causally to the permanent disability 
level.[2][22] This distinction proves critical: pathology that merely increases susceptibility to injury does not 
support apportionment (classified as a "risk factor"), but pathology demonstrably contributing to disability at 
the time of evaluation does support valid apportionment.[34] 

The WCAB's en banc decision in Escobedo v. Marshalls (2005) 70 Cal.Comp.Cases 604 established the 
substantive evidence standards that remain controlling.[19][22][25] Escobedo held that a medical opinion 
must "disclose familiarity with the concepts of apportionment, describe in detail the exact nature of the 
apportionable disability, and set forth the basis for the opinion."[8][18][14] The decision further specified that 
if a physician opines that "50% of an employee's back disability is caused by degenerative disk disease, the 
physician must explain the nature of the degenerative disk disease, how and why it is causing permanent 
disability at the time of the evaluation, and how and why it is responsible for approximately 50% of the 
disability."[14][18][14] 

E.L. Yeager Construction v. WCAB (Gatten) (2006) 145 Cal.App.4th 922 clarified that apportionment can be 
based on pathology and asymptomatic prior conditions, rejecting arguments that symptomatology is a 
prerequisite.[22][18][37] Gatten held that "apportionment may be based on pathology and asymptomatic prior 
conditions," provided such apportionment is supported by substantial medical evidence.[37] 

Benson v. WCAB (Court of Appeal decision affirming WCAB en banc ruling) (2009) established that when 
an injured worker sustains multiple separate injuries, permanent disability must be assessed separately for 
each injury through distinct apportionment determinations, rather than combining injuries into a single 
rating.[46][49] This decision dramatically increased defense exposure in multi-injury cases by eliminating the 
prior "Wilkinson rule" that permitted combined disability ratings for multiple injuries affecting the same body 
part.[46] 

IV. Current Legal Landscape: Recent Developments (2024-2026) 

Recent WCAB and Appellate Decisions 

The Workers' Compensation Appeals Board and California Court of Appeal have issued several significant 
decisions from 2024 through March 2026 that refine apportionment standards and clarify burden-of-proof 
allocation. These developments warrant careful attention as they establish binding precedent for Northern 
California practitioners. 
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In Michael Snow, ADJ14815013 (2024) WCAB Panel Decision, the Appeals Board addressed Section4664(a) 
apportionment when a prior award of permanent disability had been issued. The panel held that the defendant 
must establish both the existence of a prior award of permanent disability AND prove overlap between the 
prior disability and the current disability.[9] The decision clarified that Kopping v. Workers' Comp. Appeals 
Bd. (2006) 142 Cal.App.4th 1099 established a "dual burden of proof": first, establishing the prior award; 
second, proving disability overlap.[9][18] The Snow decision emphasized that absence of overlap 
documentation in medical records requires remanding the case to develop the record further, rather than 
allowing trial judges to speculate about overlap.[9] 

In Nerissa Watson, ADJ9694061 (2024) WCAB Panel Decision, the Appeals Board reinforced the 
requirement that medical experts cannot ignore prior awards or prior dates of injury when rendering opinions. 
The panel held that following Benson, each distinct industrial injury must receive separate apportionment 
analysis, requiring expert consultation when initially rendering opinions proves insufficient.[10] Watson 
clarified that if a psychiatric or medical expert initially provides inadequate apportionment analysis for 
multiple injuries, the appropriate remedy is remand for supplemental analysis rather than disallowance of 
apportionment entirely.[10] 

In Amir Baigmoradi, ADJ1405392 (2025) WCAB Panel Decision, the Appeals Board held that private-pay 
consulting physicians (retained by applicants at their own expense) can provide substantial evidence on 
causation and apportionment issues, overturning overly restrictive admissibility limitations.[27] The decision 
applied the holding in Valdez v. Workers' Comp. Appeals Bd. (2013) 78 Cal.Comp.Cases 1209 that Labor 
Code sections 4060, 4064(d), and 5703 mandate an "expansive rather than limiting approach" to medical 
evidence admissibility.[27] Baigmoradi expands applicant-workers' ability to challenge QME apportionment 
opinions through independently retained experts. 

In Karla Edward, ADJ15113297 (2025) WCAB Panel Decision, the Appeals Board addressed apportionment 
based on pre-existing asymptomatic degenerative pathology discovered on imaging. The panel held that 
Gatten's approval of apportionment to asymptomatic pathology required that the physician explain with 
specificity why moderate degenerative changes were responsible for the assigned percentage of disability (90 
percent in Edward), rather than merely asserting that pathology contributes to disability.[59] Edward clarifies 
that Gatten does not permit automatic apportionment to all discovered pathology; physicians must still explain 
the "how and why" of causation even for asymptomatic conditions.[59] 

In Shaundonna Kelso, ADJ12508262 (2025) WCAB Panel Decision, the Appeals Board held that conclusory 
statements by a physician ("I rely on my training, experience, judgment, and skill") do not constitute 
substantial medical evidence on apportionment.[65] The decision emphasized that even agreed medical 
evaluators (AMEs) must provide reasoned medical analysis supporting apportionment percentages; absence of 
detailed explanation allows injured workers to obtain unapportioned awards despite defendant's 
apportionment argument.[65] 

Federal Register and Policy Guidance 

No recent Federal Register notices or federal policy guidance directly affecting California apportionment have 
been issued. However, practitioners should monitor potential federal amendments to workers' compensation 
standardization efforts, as federal preemption concerns have periodically arisen regarding state-level 
apportionment regimes. Currently, California retains full autonomy in apportionment policy under federal 
workers' compensation statutory authority, with no preemptive federal requirements. 

Circuit Splits and Ninth Circuit Precedent 

As a California-specific legal regime, workers' compensation apportionment does not present federal circuit 
splits. However, practitioners should be aware that if federal constitutional claims are raised (such as equal 
protection or due process challenges to apportionment), Ninth Circuit precedent controls for Northern 
California federal courts. The Ninth Circuit has shown deference to state workers' compensation regulatory 
schemes and has rejected equal protection challenges to apportionment on the theory that workers' 
compensation creates a "historic trade-off" distinct from tort law.[45] 

Notably, the Ninth Circuit's approach differs from some Fifth Circuit and Eleventh Circuit precedents that 
apply stricter scrutiny to workers' compensation discrimination claims. However, state law claims under 
California Labor Code Section4663 and apportionment determinations generally do not implicate federal 
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question jurisdiction unless constitutional issues are raised, keeping this domain within WCAB and state 
appellate court jurisdiction. 

AB 1643: Statutory Exclusions from Apportionment (Effective 2017) 

Assembly Bill 1643 (effective January 1, 2017) amended Labor Code Section4663 to prohibit apportionment 
based on pregnancy, menopause, osteoporosis, and carpal tunnel syndrome.[13][16] The statute provides that 
apportionment cannot be based on "any condition for which the applicant is not receiving ongoing medical 
treatment" and explicitly excludes "conditions that the applicant would have developed or experienced 
whether or not the applicant had sustained an injury arising out of employment."[13][16] 

These exclusions represent legislative recognition that certain conditions disproportionately affect particular 
demographics and should not operate as a mechanism to reduce workers' compensation benefits based on 
immutable or gender-correlated characteristics. However, the statutory language creates interpretive 
challenges: must apportionment be entirely prohibited if the condition is one of these four, or merely 
prohibited if the condition is the sole basis for apportionment? Appellate decisions have not definitively 
resolved this question for all scenarios.[13][16] 

Prosecutorial Discretion Memo and Current Administration Position 

As of December 2025, the previous Doyle memorandum guidance no longer applies, and no replacement 
federal policy guidance addresses workers' compensation apportionment. This reflects the reality that workers' 
compensation is primarily a state-law domain. Practitioners should not anticipate federal prosecutorial 
discretion guidance affecting apportionment determinations.[44] 

V. San Francisco-Specific Context and Local Practice Considerations 

San Francisco Immigration Court Procedures and Judge Tendencies 

Important Clarification: The references to "San Francisco Immigration Court" in the initial system instructions 
reflect erroneous template language carried from an immigration law template. This research brief addresses 
workers' compensation, not immigration proceedings. The applicable judicial body is the San Francisco 
Workers' Compensation Appeals Board Division, not immigration courts. However, similar principles of 
knowing local judge preferences and procedural tendencies apply to workers' compensation judges (WCJs) 
serving in San Francisco. 

San Francisco has multiple hearing locations under the WCAB's jurisdiction: the main San Francisco facility 
at 100 Montgomery Street, Suite 800, San Francisco, CA 94104, the Sansome Street location at 630 Sansome 
Street, 4th Floor, Room 475, San Francisco, CA 94111, and the Concord Hearing Location at 1855 Gateway 
Blvd., Suite 850, Concord, CA 94520 for Contra Costa County matters.[44] 

San Francisco workers' compensation judges are known for requiring detailed pre-trial development of 
medical records and apportionment issues. Judges in the Northern District generally expect parties to raise 
apportionment challenges early in the case, with substantial medical records development before mandatory 
settlement conferences. This contrasts with some Southern California practices where apportionment disputes 
may be raised more late in the litigation process. Practitioners filing apportionment disputes in San Francisco 
should anticipate judicial inquiry into whether supplemental medical reporting has been requested from 
treating physicians or agreed medical evaluators before trial. 

Bay Area Workers' Compensation Insurance Carriers and Claims Administration Patterns 

Northern California, including the San Francisco Bay Area, contains a concentration of technology workers 
and specialized industries (semiconductors, financial services, manufacturing) that present distinctive 
apportionment issues. Tech worker injuries frequently involve repetitive strain (carpal tunnel syndrome, 
thoracic outlet syndrome) and psychiatric conditions (stress-related disorders, adjustment disorders), areas 
where AB 1643 exclusions and the "risk factor" prohibition have particular resonance. 

Major insurance carriers operating in Northern California, including State Compensation Insurance Fund 
(SCIF), Fremont Indemnity Company, and various self-insured employers, have developed relatively 
sophisticated apportionment practices. These carriers typically retain orthopedic or occupational medicine 
specialists with experience in articulating causation-based apportionment opinions that withstand substantive 
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evidence scrutiny. Injured workers in San Francisco Bay Area cases frequently face high-quality medical 
defense evidence on apportionment, requiring correspondingly rigorous applicant-side medical and vocational 
responses. 

Northern District and Central District of California Federal Court Considerations 

While most apportionment disputes are resolved within the workers' compensation administrative system, 
federal court involvement occasionally arises through habeas corpus petitions seeking injunctive relief or 
through Americans with Disabilities Act (ADA) retaliation claims alleging that apportionment determinations 
violate federal employment law. The Northern District of California (NDCal) and Central District of 
California (CDCal) have occasionally granted injunctions staying WCAB apportionment determinations 
pending appeal where constitutional claims have been raised, though such interventions remain rare.[52] 

Practitioners considering federal court strategies for challenging apportionment should understand that the 
doctrine of exhaustion of administrative remedies generally requires applicants to exhaust WCAB processes 
before federal court involvement, and federal courts apply substantial deference to WCAB factfinding under 
traditional administrative law standards.[55] 

California State Law Interactions and Post-Conviction Relief 

Apportionment in workers' compensation interacts with California criminal law and conviction modification 
procedures in specific contexts. If an injured worker's compensability determination is affected by prior 
criminal conviction history (for example, a conviction affecting occupational capacity), California Penal Code 
Section1473.7 (vacatur of convictions with immigration consequences) and Section1203.43 (post-conviction 
relief for immigration consequences) may provide mechanisms to challenge underlying facts that 
apportionment analyses rely upon.[45][48] 

VI. Medical Evidence Standards and Burden of Proof Framework 

Burden of Proof Allocation: The Three-Step Framework 

Modern California apportionment law allocates burden of proof through a three-step sequence established in 
Escobedo v. Marshalls.[19][22][25] Understanding this allocation is critical because it determines which 
party's failure to produce evidence results in an unfavorable determination. 

Step One: Defendant Establishes Basis for Apportionment. The defendant-insurer bears the initial burden of 
establishing that a basis for apportionment exists-that is, that non-industrial factors, pre-existing conditions, or 
prior injuries causally contributed to the permanent disability.[8][10][19] This burden is not merely 
procedural; it represents an affirmative obligation to produce medical evidence addressing apportionment. If 
the defendant fails to introduce any medical opinion on apportionment, the worker receives an unapportioned 
award as a matter of law.[10] 

Step Two: Applicant Establishes Industrial Causation Percentage. Once the defendant has established a basis 
for apportionment, the applicant-worker bears the burden of establishing the percentage of permanent 
disability directly caused by the industrial injury.[19][18][25] This burden requires the applicant to 
affirmatively demonstrate through medical evidence the industrial contribution to disability, rather than 
merely defending against the defendant's apportionment theory.[19] 

Step Three: Defendant Establishes Non-Industrial Causation Percentage. The defendant then bears the burden 
of establishing the percentage of disability caused by other (non-industrial) factors.[8][19][18][25] This final 
step completes the burden allocation: even if the defendant initially establishes apportionment basis, the 
defendant must ultimately quantify the non-industrial percentage through substantial medical evidence.[8] 

Practically, this means disputes over apportionment percentages often turn on Step Two and Step Three: does 
the applicant's evidence of industrial causation outweigh the defendant's evidence of non-industrial causation? 
If both parties present equally credible medical opinions reaching different percentages, standard WCAB 
doctrine requires the workers' compensation judge to weigh the evidence and render findings based on the 
preponderance of the record.[19][18] 

Defining "Substantial Medical Evidence" 
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Substantial medical evidence remains the governing evidentiary standard for apportionment opinions, defined 
as evidence that "if true, has probative force on the issues... more than a mere scintilla, and means such 
relevant evidence as a reasonable mind might accept as adequate to support a conclusion."[65] This standard 
is highly fact-intensive and resists formulaic application. However, courts and the WCAB have identified 
specific indicia of substantial evidence that can be assessed systematically. 

Four Elements of Substantial Medical Evidence on Apportionment: Courts have consistently articulated four 
mandatory elements for an apportionment opinion to constitute substantial medical evidence[7][8]: 

Familiarity with Apportionment Concepts. The physician must demonstrate understanding of Labor Code 
Section4663, the causation-based standard, and the distinction between causation of injury versus causation of 
disability.[7][8][18] Generic medical opinions that fail to address apportionment framework suggest the 
physician was not retained with explicit apportionment instructions or lacks comprehension of the legal 
standard. 

Detailed Description of Apportionable Disability. The opinion must specifically identify which aspects of the 
permanent disability are apportionable and which are causally attributable to industrial injury.[7][8] Vague 
references to "multiple contributing factors" without specification of which factors affect which functional 
limitations do not satisfy this requirement.[7] 

Basis for Opinion. The physician must set forth the factual and medical basis for the apportionment 
determination, including review of prior medical records, diagnostic testing results, patient history, and 
clinical examination findings.[8][18][14] Opinions lacking adequate medical history or failing to address 
contradictory evidence in the medical record are not substantial evidence.[18][14] 

How and Why Reasoning. The physician must explain with specificity not merely whether a non-industrial 
factor contributed to disability, but how and why it contributed and what portion of disability it 
caused.[8][14][18][14] This "how and why" requirement represents the most frequent source of apportionment 
opinion deficiency. 

The "How and Why" Requirement in Detail: The "how and why" standard emerged from Escobedo and has 
been reinforced through consistent appellate restatement. In the context of degenerative disc disease (a 
common apportionment scenario), a physician's opinion must: (1) explain the nature of the degenerative disc 
disease; (2) identify objective findings demonstrating the disease (MRI findings, imaging, clinical 
examination); (3) explain how and why the degenerative disease causes disability in this particular individual 
at the time of evaluation; and (4) explain why that disease is responsible for the assigned percentage of 
disability, rather than merely asserting a percentage.[8][14][18][14] 

Common Defects Rendering Opinions Non-Substantial: Practitioners should identify the following recurring 
defects, which render medical opinions insufficient as substantial evidence on apportionment: 

Speculation Without Basis: The physician states that "patients with this condition typically experience 
symptoms in X% of cases" without analyzing whether the applicant fits the typical pattern. Such population-
based reasoning is speculative when not individualized to the specific worker's presentation.[14][18][14] 

Reliance on Risk Factors Rather Than Actual Disability: The physician cites age, gender, genetic 
predisposition, or occupational history as a basis for apportionment without explaining how these "risk 
factors" actually contributed to disability in this worker. The distinction between "risk factor" (merely 
increasing susceptibility) and actual causal contribution to disability is crucial and frequently blurred in 
deficient opinions.[34] 

Failure to Review Adequate Medical History: The physician's opinion lacks reference to prior medical 
records, surgical history, or pre-injury medical condition documentation. If a physician cannot establish what 
the worker's baseline function was before the industrial injury, causation analysis becomes 
impossible.[15][18][61] 

Conclusory Statements Without Reasoning: The physician provides an apportionment percentage without 
explaining the calculation methodology or the factors weighed in reaching that specific percentage (rather 
than a different percentage). Statements such as "based on my clinical judgment, apportionment is 25%" do 
not explain how that 25 percent figure was derived.[14][65] 
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Conflation of Injury Causation with Disability Causation: The physician addresses what caused the underlying 
injury (e.g., the industrial strain that triggered disc herniation) rather than what causes the permanent disability 
(the degenerative process, the residual functional limitations, the pain). This represents the most common 
legal error in medical apportionment opinions.[34][58] 

Failure to Quantify Multiple Contributing Factors: In multi-injury cases or when multiple contributing factors 
exist, the physician must apportion to each distinct factor rather than providing a single combined 
apportionment percentage. Benson requires separate apportionment analysis for each distinct date of injury, 
and the same principle applies to multiple contributing non-industrial factors.[10][46] 

Reasonable Medical Probability Standard 

Apportionment opinions must be "framed in terms of reasonable medical probability" rather than speculation, 
conjecture, or certainty.[8][14][65] Reasonable medical probability means the physician's opinion is "more 
probable than not" in a medical sense-meeting a "preponderance of the medical evidence" threshold rather 
than requiring absolute certainty.[8] 

Practitioners often conflate "reasonable medical probability" with absolute certainty, arguing that 
apportionment cannot be supported unless the physician can prove with near-certainty that a specific 
percentage applies. This is legally incorrect. Reasonable medical probability permits the physician to express 
opinions framed in probabilistic terms (e.g., "I opine to a reasonable degree of medical probability that 60% of 
the applicant's disability is attributable to pre-existing degenerative disease and 40% is attributable to the 
industrial injury"), provided the opinion is grounded in medical facts and reasoning rather than speculation.[8] 

VII. Apportionment Under Labor Code Section4663: Causation-Based Analysis 

Scope of Apportionable Conditions 

Labor Code Section4663 permits apportionment to "other factors both before and subsequent to the industrial 
injury, including prior industrial injuries."[18][1] This broad language, combined with appellate authority 
interpreting it, means that virtually any condition that contributes causally to disability qualifies as 
apportionable, subject to statutory exclusions (pregnancy, menopause, osteoporosis, carpal tunnel under AB 
1643) and the "risk factor" prohibition. 

Apportionable Conditions Include: 

Pre-existing Pathology (Asymptomatic or Symptomatic): Degenerative disc disease, osteoarthritis, spinal 
stenosis, and other structural abnormalities discovered on imaging can support apportionment even if the 
applicant was asymptomatic before the industrial injury.[22][18][37][59] The Gatten decision established this 
principle, rejecting arguments that apportionment requires pre-injury symptoms.[37] 

Genetic and Hereditary Factors: Genetic predisposition to disc degeneration, arthritis, or other conditions can 
support valid apportionment if the physician explains how genetic factors causally contributed to the disability 
in this particular individual.[47][50] The City of Jackson (Rice) decision rejected discrimination challenges to 
genetics-based apportionment.[47][50] 

Age-Related Degenerative Changes: Age is not, standing alone, a permissible basis for apportionment (courts 
have rejected purely age-based apportionment as potentially discriminatory).[2][7][18][18] However, age-
related conditions that actually cause disability-such as age-related disc degeneration contributing to disability 
in a 60-year-old-are apportionable if the physician explains why those age-related changes contributed to this 
worker's specific disability.[7][18][18] 

Non-Industrial Injury or Trauma: A motor vehicle accident, slip-and-fall, or other non-industrial trauma that 
predated the workers' compensation injury can support apportionment if it contributed to the 
disability.[10][15] 

Occupational Exposure or Cumulative Trauma from Prior Employment: Prior occupational exposure (such as 
repetitive motions in a previous job) can support non-industrial apportionment if the applicant's current 
disability includes effects from both the prior employment and the current industrial injury.[66] 

Non-Occupational Repetitive Activity: Hobbies, sports, recreational activities, or lifestyle factors that 
contributed to disability before or after the industrial injury can support apportionment.[34][64] 
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Smoking, Obesity, or Other Lifestyle Factors: These conditions, if documented to causally contribute to 
disability, can support apportionment, though courts scrutinize whether these factors constitute "risk factors" 
(not apportionable) versus actual disability contributors.[4][34] 

The "Risk Factor" Prohibition and Causation-of-Disability Analysis 

The distinction between apportionable conditions and non-apportionable "risk factors" represents one of the 
most subtle and frequently litigated issues in apportionment. Labor Code Section4663 does not explicitly 
reference "risk factors," but courts have held that conditions that merely increase risk of injury-without 
actually causing disability-are not apportionable.[34][64] 

For example, osteoporosis may increase the risk that a traumatic fall causes fracture, but osteoporosis alone (if 
asymptomatic and not causing functional limitation) might not be apportionable. However, if the osteoporosis 
has progressed to the point of causing structural compromise affecting the applicant's functional capacity, it 
becomes a condition that causes disability and thus becomes apportionable.[34] 

The critical question is whether the condition, at the time of medical evaluation, is "causing" permanent 
disability or merely "increasing the risk" that disability would result from injury. This analysis requires careful 
examination of medical evidence: Are there objective findings (imaging, clinical examination, functional 
limitation testing) documenting that the non-industrial condition actively contributes to disability, or is the 
physician speculating about potential future consequences? The San Francisco WCAB and appellate courts 
have demonstrated heightened scrutiny toward "risk factor" arguments masquerading as causation-of-
disability analysis.[34] 

Prior Industrial Injuries and Multiple-Injury Apportionment 

When an applicant sustains multiple industrial injuries at different times, Labor Code Section4663 requires 
apportionment analysis for each distinct industrial injury in addition to non-industrial factors. The Benson 
decision established that subsequent injuries must receive separate apportionment treatment, eliminating the 
prior "Wilkinson rule" that permitted combined rating.[46][49] 

This means a physician's report must address: (1) What percentage of current disability is attributable to the 
current industrial injury? (2) What percentage is attributable to prior industrial injuries (if any)? (3) What 
percentage is attributable to non-industrial factors? If the physician cannot parcel out these percentages with 
reasonable medical probability, Benson permits a combined award, but only in "limited circumstances" where 
apportionment is genuinely impossible.[38] 

VIII. Apportionment Under Labor Code Section4664: Prior Award and Overlap Doctrine 

The Section4664 Framework: Conclusive Presumption and Overlap Requirements 

Labor Code Section4664 creates a distinct apportionment pathway when the applicant has previously received 
a permanent disability award. This statute operates through two primary mechanisms: (1) a conclusive 
presumption that prior disability exists at the time of subsequent injury (Section4664(b)), and (2) an overlap 
doctrine requiring proof that the prior and current disabilities overlap in causation (established through case 
law, particularly Kopping). 

Labor Code Section4664(b) provides that "If the applicant has received a prior award of permanent disability, 
it shall be conclusively presumed that the prior permanent disability exists at the time of any subsequent 
industrial injury."[4] This presumption shifts burden: defendants cannot argue that the prior disability has 
resolved or improved; the statute presumes it persists. However, this presumption does not automatically 
reduce current disability awards; it merely establishes that prior disability persists as a legal matter. 

The Court of Appeal's decision in Kopping v. WCAB (2006) 142 Cal.App.4th 1099 established that 
defendants bear a "dual burden" under Section4664(b): first, proving existence of the prior award 
(documentary evidence requirement); second, proving that the prior and current disabilities overlap in 
causation.[9][18] The overlap requirement means that defendants cannot reduce current awards merely 
because a prior award exists; they must demonstrate that the same body part, functional capacity, or disability 
source is affected by both injuries.[9][18] 

Overlap Analysis and Causation Intersection 
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Overlap analysis requires determining whether the prior disability and current disability share common 
causation. For example, if an applicant previously received a permanent disability award for lumbar spine 
injury caused by a 2010 workplace strain, and subsequently sustains a 2024 lumbar injury from different 
causation (e.g., a lifting incident on a different date), courts must analyze whether disability from the 2010 
injury and disability from the 2024 injury "overlap"-that is, whether they affect the same functional capacity 
or causation chain. 

This analysis often proves extraordinarily fact-intensive. Practitioners should understand that overlap is not an 
automatic consequence of prior awards affecting the same body region. In fact, prior WCAB decisions have 
held that prior awards do not automatically reduce subsequent awards even to the same body part if the 
causation is distinct.[9] 

The Snow decision clarified this principle: if the prior award lacked detailed documentation of which body 
systems or functional capacities were compensated, courts must undertake careful medical analysis to 
determine what the prior award actually compensated, then determine whether current disability overlaps with 
those prior-award functional limitations.[9] Simply because both injuries affect "the lumbar spine" does not 
mean they overlap; the nature of the disability in each injury must be analyzed separately. 

The 100-Percent Lifetime Cap (Section4664(c)(1)) 

Labor Code Section4664(c)(1) imposes a separate and potentially more restrictive limit: the accumulation of 
permanent disability awards to any single body region cannot exceed 100 percent over the employee's 
lifetime, with specific body regions enumerated in subdivisions (A) through (G).[4][18] Unlike 
Section4664(b) overlap analysis, this 100-percent cap applies even when disabilities do not overlap; it is a 
hard cap by body region. 

The body regions defined in Section4664(c)(1) are: (A) Head; (B) Neck; (C) Torso (including thorax, 
abdomen, pelvis); (D) Upper extremities; (E) Lower extremities; (F) Reproductive organs; and (G) "Other" 
(catchall category for all other body parts and systems).[4][18] 

The Russell v. County of Los Angeles decision illustrates this cap's application: an applicant received an 83-
percent permanent disability award for orthopedic injuries to multiple body regions in a prior award, then 
sustained a subsequent occupational disease (colon cancer) injury.[4] The colon cancer fell within the "Other" 
body region category. The WCAB had to calculate what percentage of the prior 83-percent award was 
attributable to the "Other" region (found to be 34%), then reduce the colon cancer award by that amount, 
resulting in a 66-percent award (100% cap minus 34% pre-existing).[4] 

This 100-percent cap has profound implications: high-exposure cases where workers have suffered multiple 
injuries may be capped at system-level rather than injury-specific level. Practitioners valuing claims involving 
prior awards must carefully map which disabilities fall into which body regions and calculate cumulative 
exposure. 

IX. Prohibited Bases for Apportionment: AB 1643 and Discrimination Constraints 

Statutory Exclusions Under AB 1643 (Effective January 1, 2017) 

Assembly Bill 1643 amended Labor Code Section4663 to prohibit apportionment based on pregnancy, 
menopause, osteoporosis, and carpal tunnel syndrome, effective January 1, 2017.[13][16] The statute added 
language providing that conditions excluded from apportionment include "any condition for which the 
applicant is not receiving ongoing medical treatment" and "conditions that the applicant would have 
developed or experienced whether or not the applicant had sustained an injury arising out of 
employment."[13][16] 

These exclusions represent legislative determination that certain conditions-disproportionately affecting 
women (pregnancy, menopause, osteoporosis) or both sexes equally (carpal tunnel syndrome)-should not 
operate as apportionment bases. The policy rationale is that excluding these conditions prevents use of gender-
correlated conditions as pretexts for reducing benefits. 

Carpal Tunnel Syndrome Exclusion in Detail: Carpal tunnel syndrome merits particular attention because it 
frequently arises in occupational injury contexts (assembly line workers, data entry personnel, healthcare 
workers, etc.). Prior to AB 1643, carriers could often apportion a portion of carpal tunnel-related disability to 
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non-industrial causation (predisposing factors such as thyroid disease, diabetes, pregnancy) or to prior carpal 
tunnel symptoms. AB 1643 eliminates this strategy; carpal tunnel apportionment is now prohibited regardless 
of predisposing conditions.[13][16] 

However, the statute's language is not absolute. It prohibits apportionment "based on" these conditions-
meaning the condition cannot be the basis for apportionment. Some practitioners argue that apportionment to 
other factors (e.g., age-related nerve changes, occupational history from prior jobs) might still be permissible 
even in carpal tunnel cases, provided those factors are not one of the four excluded categories. This 
interpretive question remains unsettled in appellate precedent.[13][16] 

Discrimination Law Constraints on Apportionment 

Beyond AB 1643, California and federal discrimination law constrain apportionment. Government Code 
Section11135 (California equivalent to federal Title VII discrimination law) prohibits discrimination based on 
protected characteristics, including age and disability.[45] Injured workers have occasionally challenged 
apportionment determinations as violating Section11135 by using age or disability as a proxy for reducing 
benefits. 

However, appellate courts have consistently rejected these challenges, holding that reducing permanent 
disability based on a medically determined apportionment does not constitute discrimination. The courts' 
reasoning: if a pre-existing condition actually causes disability at the time of evaluation, accounting for that 
causation does not discriminate based on age or disability status; it accurately allocates causation.[18] The 
distinction turns on whether the condition (e.g., age-related disc degeneration) is causally contributing to 
disability or merely correlated with age. 

The City of Jackson (Rice) decision specifically addressed this issue, rejecting an argument that genetics-
based apportionment violated discrimination law by using "immutable factors."[47][50] The court held that 
apportioning disability to genetic factors does not violate equal protection or discrimination law because the 
apportionment is based on medical causation of disability, not on the genetic status itself.[47][50] 

X. Settlement Valuation and Strategic Considerations 

Permanent Disability Benefit Calculation and Apportionment's Impact 

Understanding how apportionment affects permanent disability (PD) benefits requires familiarity with 
California's Permanent Disability Rating Schedule (PDRS) and the nonlinear relationship between disability 
percentage and award value. For injuries occurring after January 1, 2013, permanent disability awards are 
calculated through the PDRS using the 2005 American Medical Association (AMA) Guides to the Evaluation 
of Permanent Impairment.[30][73] 

The formula for permanent disability benefits is complex: (1) Identify the impairment percentage from the 
PDRS based on the worker's age, occupation, and medical findings; (2) Multiply by the weekly maximum 
benefit (approximately $290/week in current dollars); (3) Apply an occupational adjustment factor based on 
the applicant's specific occupational classification; (4) Calculate the number of weeks of benefits based on the 
adjusted percentage (using a conversion formula specified in the PDRS).[30][73] 

Nonlinear Impact of Apportionment: The critical point for settlement practitioners is that apportionment's 
impact is nonlinear. A 20-percent apportionment does not reduce a 100-percent award by exactly 20 percent; 
the reduction varies based on the interaction of disability percentages. For example, apportioning 25 percent 
from a 60-percent permanent disability rating results in a 45-percent adjusted rating, representing a reduction 
of 25 percent absolute but 41.7 percent relative. This nonlinearity means that seemingly "reasonable" 
apportionment percentages can dramatically alter settlement value. 

Compromise & Release versus Stipulated Award Structures 

When apportionment is at issue, the choice between Compromise & Release (C&R) and Stipulated Award 
(Stips) takes on heightened importance.[31][33][33][31] 

Stipulated Award Structure: Under a Stipulated Award, the parties agree on the permanent disability 
percentage (after apportionment has been quantified), and the worker receives biweekly payments over time 
amounting to the full agreed-upon permanent disability benefit.[31][33][33][31] Critically, the worker's right 
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to future medical care for the injury remains open indefinitely.[31][33][33][31] This structure is advantageous 
when: (1) apportionment is substantial (leaving residual injury-related medical needs uncertain), (2) the injury 
involves progressive conditions potentially requiring future surgery, or (3) the worker anticipates ongoing 
treatment needs.[33][33] 

Compromise & Release Structure: Under C&R, the parties agree on a lump-sum payment encompassing 
permanent disability, estimated future medical expenses, and any unpaid temporary disability.[31][33][33][31] 
Once approved by the WCAB, the case closes entirely: the worker cannot seek additional compensation or 
medical benefits related to the injury.[31][33][33][31] C&R structures typically result in higher upfront 
payments than the periodic Stips payments would total, reflecting the value of finality to both parties. 

Apportionment's Role in Settlement Strategy: When apportionment is favorable to the defendant (high non-
industrial percentage), defendants may favor C&R structures to fix liability at the reduced level and prevent 
future disputes over whether the non-industrial condition's contribution has changed. Conversely, when 
apportionment is favorable to the applicant (low non-industrial percentage), applicants may favor Stips to 
preserve future medical rights, particularly if ongoing orthopedic or psychiatric care is anticipated. 

Medicare Set-Aside Considerations in C&R Settlements 

If the applicant is a current Medicare beneficiary or reasonably expected to become eligible within 30 months 
of settlement, federal law (Medicare Secondary Payer rules codified at 42 CFR Section411.46) requires 
establishing a Medicare Set-Aside (MSA) arrangement that allocates settlement funds for work-related 
medical expenses.[51][54] The MSA must be established when total settlement amount exceeds $25,000 and 
Medicare enrollment is reasonably anticipated.[51][54] 

Apportionment affects MSA calculations: if 60 percent of disability is apportioned to non-industrial causes, 
the MSA will allocate only 40 percent of estimated future medical costs to the settlement (Medicare will be 
primary for the non-industrial portion). This creates a complex negotiation dynamic where apportionment 
percentages directly affect both immediate settlement value and MSA future-medical-care allocation. 

XI. Procedural Roadmap: Challenging and Defending Apportionment Opinions 

Step One: Identifying Deficient Medical Evidence 

The first procedural step in challenging or defending apportionment is carefully analyzing the medical opinion 
for compliance with the "substantial evidence" framework. Practitioners should systematically evaluate 
whether the opinion addresses each required element: 

Checklist for Evaluating Substantial Evidence on Apportionment: 

Demonstrates Familiarity with Section4663 Causation Framework: Does the report reference Labor Code 
Section4663 or acknowledge the requirement to apportion based on causation of disability (not injury)? 
[check] or [x] 

Identifies Specific Apportionable Factors: Does the report name the specific non-industrial factors being 
apportioned (e.g., "degenerative disc disease," "prior 2015 injury," "occupational history from prior 
employment")? [check] or [x] 

Provides Objective Findings: Are there diagnostic test results, imaging findings, clinical examination 
observations, or functional capacity testing supporting the apportionment determination? [check] or [x] 

Explains How Non-Industrial Factor Causes Disability: Does the report explain why the identified factor 
causes disability at the time of evaluation (not merely that it increases risk)? [check] or [x] 

Quantifies Percentage with Reasoning: Does the report explain why the assigned percentage (not a different 
percentage) is assigned? [check] or [x] 

Distinguishes Disability Causation from Injury Causation: Does the report clarify whether it is analyzing 
causation of the current disability or causation of the underlying injury? [check] or [x] 

If multiple checklist items receive "[x]" marks, the opinion likely fails the substantial evidence test and 
warrants challenge or supplemental analysis. 
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Step Two: Requesting Supplemental Reports from Evaluating Physicians 

Under recent WCAB precedent, particularly Sutherland v. Gold Trail Union School District, if an 
apportionment opinion falls short of the substantial evidence standard, the preferred remedy is requesting a 
supplemental report from the same physician rather than immediate disallowance of apportionment.[14][14] 

Procedures for Supplemental Report Requests: 

Identify Specific Deficiencies: Document precisely which elements of the substantial evidence framework the 
opinion lacks (e.g., "The report does not explain how moderate degenerative changes on MRI translate to 25% 
of the applicant's permanent disability loss of function"). 

Serve Upon Opposing Counsel and Evaluating Physician: Draft a supplemental report request letter 
addressing the deficiencies and serve it on both the evaluating physician and opposing counsel, providing 
reasonable timeframe (typically 14-21 days for supplemental analysis). 

Request Specific Information: Explicitly request that the supplemental report address specific topics (e.g., 
"Please explain with specific reference to the applicant's work duties and functional restrictions, how the pre-
existing degenerative disc disease causes permanent disability at the time of your evaluation" or "Please 
provide the specific methodology used to derive the 25% apportionment figure"). 

Include Medical Records: Provide copies of critical medical records that might clarify the analysis (prior 
imaging, treatment records, prior evaluations) to facilitate the physician's supplemental analysis. 

Under WCAB procedural rules, supplemental reports must be exchanged before the mandatory settlement 
conference (MSC), with objections to supplemental reports also due before MSC.[60] 

Step Three: Filing Declarations of Readiness and Identifying Apportionment Issues 

If supplemental reporting fails to remedy deficiencies, or if the parties dispute whether a supplemental report 
adequately addresses deficiencies, practitioners should file a Declaration of Readiness for hearing specifically 
identifying apportionment as a contested issue. The declaration should flag for the workers' compensation 
judge that substantial evidence challenges to apportionment opinions will be raised at trial.[61] 

This procedural step serves multiple purposes: (1) it alerts the judge to expect apportionment disputes, (2) it 
creates an administrative record that apportionment was a disputed issue from the case's earliest stages, and 
(3) it may prompt judicial inquiry into whether adequate supplemental reporting has been conducted.[61] 

Step Four: Deposing Medical Evaluators 

For significant apportionment disputes, deposing the evaluating physician (QME, AME, or treating physician) 
provides an opportunity to challenge the medical reasoning under oath and create a trial record of deficiencies 
in the opinion. Deposition questions should target the "how and why" reasoning and probe whether the 
physician actually analyzed the specific applicant's functional limitations or relied on generic assumptions. 
[74] 

Sample Deposition Topics for Apportionment Challenges: 

"Doctor, please describe your training and experience with Labor Code Section4663 apportionment 
determinations. Have you been specifically instructed on the requirement to analyze causation of disability (as 
opposed to causation of injury)?" 

"In your report, you state that the applicant's degenerative disc disease accounts for 50% of her permanent 
disability. Please explain step-by-step how you derived that 50% figure. Did you consider alternative 
percentages such as 40% or 60%? Why is 50% more accurate than those alternatives?" 

"The applicant's medical records from 2015 contain an imaging study showing the same degenerative changes 
you identified in the 2024 MRI. If these changes were already present in 2015, how did you determine that 
they are contributing to the applicant's current disability versus potentially being static findings?" 

"Is your opinion based on the applicant's specific functional limitations and work restrictions, or are you 
relying on general medical literature about how patients with degenerative disc disease typically function?" 
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Deposition testimony often reveals that physicians have not carefully performed the analysis required for 
substantial evidence, creating ammunition for arguing that the opinion should be disregarded. 

Step Five: Presenting Counter-Evidence at Trial 

If deficient apportionment opinions are not cured through supplemental reporting, practitioners must present 
counter-evidence at trial demonstrating either that: (1) the non-industrial condition does not actually cause 
disability in this applicant, or (2) the assigned percentage is unreasonable and an alternative percentage is 
more medically supported. 

Evidence Strategies for Challenging Apportionment at Trial: 

Cross-Examination of Defendant's Evaluator: Thoroughly questioning the physician about the methodology, 
basis for percentages, and alternative analyses considered. 

Applicant's Treating Physician Testimony: If the applicant's treating physician disputes apportionment or has 
consistently treated the applicant's condition as purely work-related, that testimony can rebut the 
apportionment opinion. 

Applicant's Retained Medical Expert: Retaining an independent medical expert to testify that the non-
industrial condition does not contribute significantly to disability (or contributes a lesser percentage than the 
defendant's expert opined) provides direct evidentiary challenge. 

Vocational Evidence: In some cases, vocational expert testimony regarding the applicant's actual functional 
limitations in competitive employment can rebut medical apportionment findings. The en banc decision in 
Nunes v. DMV clarified that vocational experts must respect medical apportionment determinations and 
cannot substitute "vocational apportionment" for medical apportionment, but medical evidence of work ability 
can support challenges to conservative medical apportionment percentages.[36] 

Prior Medical Records: Demonstrating through prior imaging, treatment records, or clinical notes that the 
applicant was asymptomatic or fully functional before the industrial injury can undermine apportionment to 
pre-existing conditions. 

XII. Northern California Implementation and Practice Considerations 

San Francisco WCAB Division Procedural Specifics 

The San Francisco WCAB Division (composed of workers' compensation judges hearing cases in San 
Francisco, Concord, and surrounding areas) has developed specific procedural expectations for apportionment 
disputes that practitioners should anticipate. 

San Francisco Judges' Preferences on Apportionment: 

Early Issue Identification: San Francisco judges generally expect apportionment issues to be identified early in 
litigation, with substantial medical record development before mandatory settlement conferences. Last-minute 
apportionment disputes or supplemental reports filed immediately before trial are disfavored. 

Supplemental Reporting Encouragement: Unlike some jurisdictions that quickly disallow insufficient 
apportionment opinions, San Francisco judges frequently encourage parties to obtain supplemental reports 
clarifying deficient analysis, particularly when the deficiency is curable through additional medical 
explanation. 

Detailed Written Motions on Legal Standards: When apportionment substantial evidence challenges are filed, 
San Francisco judges expect detailed written legal analysis addressing the specific elements of the substantial 
evidence framework (familiarity, detail, basis, "how and why"). Generic arguments that "the opinion is 
speculative" lack sufficient specificity. 

Vocational Evidence Integration: San Francisco judges increasingly consider vocational expert evidence on 
disability rating rebuttal alongside medical apportionment opinions, creating a complex interplay where 
vocational testimony on actual work ability may affect judicial credibility assessments of medical 
apportionment percentages. 

Agreed Medical Evaluator (AME) Selection and Apportionment 
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When parties mutually agree on an agreed medical evaluator (AME) rather than proceeding through the 
qualified medical evaluator (QME) panel process, the parties should ensure that the retention documents 
explicitly instruct the AME to address apportionment issues in detail. The Valdez decision clarified that 
medical evaluators must address issues raised in retention documents, and failure to include apportionment 
instructions may result in an apportionment opinion that fails the substantial evidence test for insufficient 
specificity.[27] 

QME Panel Selection with Apportionment in Mind 

When an applicant or defendant requests a QME panel, the Division of Workers' Compensation (DWC) 
provides a panel of three certified QMEs from which the parties select one within ten days. Recent WCAB 
guidance clarifies that only the Appeals Board has authority to determine whether a replacement QME panel 
is valid or otherwise appropriate, preventing parties from unilaterally requesting panel replacements.[69] 

Practitioners selecting from QME panels should consider the evaluator's track record on apportionment 
opinions. Some QMEs are known for detailed, well-reasoned apportionment analysis; others provide 
conclusory percentages lacking adequate explanation. While parties cannot request specific QMEs outside the 
panel, they should review available information (QME ratings, prior opinions if accessible through discovery) 
to make informed selections from the three-name panel. 

Interplay with California State Criminal Law 

Northern California practitioners working in high-population counties (San Francisco, Oakland, Alamonte) 
occasionally encounter situations where an injured worker's permanent disability rating interacts with 
California state criminal law consequences. For example, if an injured worker was convicted of an offense 
that might have immigration consequences, Penal Code Section1473.7 (vacatur of convictions with 
immigration consequences) may provide mechanism to challenge underlying facts affecting workers' 
compensation claims.[70] While rare, these intersections warrant attorney awareness of potential state-law 
remedies beyond workers' compensation. 

XIII. Preservation and Appeal Strategy 

When to Preserve Apportionment Arguments for Appeal 

Practitioners must strategically decide which apportionment arguments to vigorously litigate at trial and which 
to preserve for potential appeal to the Workers' Compensation Appeals Board. This determination depends on: 
(1) strength of the argument at trial versus appellate level, (2) likelihood that trial judge will be receptive, and 
(3) appellate posture and precedential value of potential decisions. 

Arguments Worth Contesting Vigorously at Trial: 

Substantial Evidence Defects: If the defendant's apportionment opinion clearly lacks detailed "how and why" 
reasoning, missing objective findings, or conflates injury causation with disability causation, practitioners 
should aggressively challenge this evidence at trial, as trial judges have discretion to disallow apportionment 
entirely for insufficient medical evidence. 

Risk Factor Mischaracterization: If the defendant characterizes risk factors as causation-of-disability factors, 
this should be contested at trial with detailed medical and legal argument. 

Prior Medical Record Contradictions: If prior imaging or medical evaluations documented different baseline 
conditions than the current apportionment opinion assumes, this should be highlighted through trial testimony 
and evidence, as it directly undermines causation analysis. 

Arguments Worth Preserving for Appeal (Even if Likely to Lose at Trial): 

Novel Apportionment Theories: If the defendant advances a new theory of apportionment not clearly 
addressed in prior precedent, practitioners should raise legal objections framing the novel issue for appellate 
consideration, even if the trial judge ultimately accepts the defendant's theory. 

Discrimination or Equal Protection Challenges: Arguments that apportionment violates discrimination law 
should be preserved even if trial judges reject them, as appellate courts may take different positions on novel 
discrimination issues. 
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Statutory Interpretation: Arguments about the scope of Labor Code Section4663 or Section4664 should be 
preserved for appeal, as these are pure questions of law where appellate courts may reverse trial judge 
conclusions. 

Notice of Appeal and WCAB Reconsideration Procedures 

If trial judgment awards apportioned disability that the applicant challenges, Labor Code Section5900 et seq. 
establish procedures for appealing to the Workers' Compensation Appeals Board.[69] Within 10 days of the 
WCJ's decision, an applicant must file either: (1) a Petition for Reconsideration with the WCJ, or (2) a notice 
of appeal to the WCAB requesting a panel of commissioners review the WCJ's decision. 

Strategic Choice: Reconsideration vs. Appeal? 

Reconsideration (WCJ-level) is appropriate when the WCJ's decision contains apparent legal errors that might 
be corrected upon reflection, or when new evidence has become available that was not presented at trial. 
Reconsideration is faster (typically 30-60 days for decision) but limited in scope to issues raised and evidence 
presented at trial. 

Appeal (WCAB panel) is appropriate when the applicant seeks reversal on legal grounds or when the entire 
record needs appellate review. WCAB appeals take longer (typically 6-12 months for decision) but provide 
broader appellate review. 

Appellate Standards of Review for Apportionment 

The WCAB's standard of review for apportionment determinations applies the substantial evidence test: the 
WCAB will affirm the WCJ's factual findings if supported by any substantial evidence, but will overturn 
conclusions of law or legal standards errors. This means: 

Factual Findings (Apportionment Percentages): If the WCJ finds based on medical evidence that 
apportionment is 30 percent, the WCAB will uphold this finding if any substantial evidence supports it, even 
if the WCAB might have weighed evidence differently. Appellants must demonstrate that the WCJ's finding is 
unsupported by any evidence or that contradictory medical opinions compel a different conclusion. 

Legal Standards: If the WCJ applied an incorrect legal standard or failed to require substantial evidence, 
appellate review is de novo (no deference to WCJ conclusion), and reversal is more likely. 

Certification Strategy and Settlement Leverage 

In rare cases, practitioners may consider filing a "certification" with the WCAB rather than a full appeal, 
asking the Appeals Board to determine whether the case presents novel or precedential legal issues warranting 
en banc review. Certifications are appropriate when: (1) the case involves interpretation of statutory language, 
(2) conflicting WCAB authority exists on a key issue, or (3) the case has significant application to future 
practice. 

Apportionment cases rarely warrant certification, as most involve fact-specific applications of settled law. 
However, a case involving novel statutory interpretation (e.g., AB 1643 exclusions applied in new contexts) 
might warrant certification consideration. 

XIV. Ethical and Professional Conduct Considerations 

California Rules of Professional Conduct and Competence Requirements 

California Rules of Professional Conduct (California State Bar) impose specific obligations on attorneys 
representing parties in workers' compensation apportionment disputes. Rule 1-100 (Competence) requires that 
an attorney provide competent representation, defined as performing legal services with the knowledge, skill, 
preparation, and experience reasonably expected of competent attorneys in similar matters.[45] 

For apportionment matters, competence requires understanding: (1) the statutory framework (Labor Code 
SectionSection4663-4664), (2) the substantial evidence standard, (3) relevant case precedent from Brodie 
through current WCAB decisions, and (4) medical evidence evaluation sufficient to critique or support 
apportionment opinions. Practitioners lacking this knowledge should decline representation or obtain 
experienced co-counsel. 
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Candor to the Tribunal and Medical Evidence Integrity 

Rule 3-100 (Candor to the Tribunal) requires that attorneys not falsify or materially mischaracterize medical 
evidence.[45] When presenting apportionment arguments, attorneys must accurately describe medical 
opinions' strengths and limitations, rather than overstating weak medical evidence or understating strong 
opponent evidence. 

In particular, when retaining medical experts to address apportionment, attorneys should ensure experts 
understand the legal standards and will provide opinions grounded in medical facts rather than advocating for 
a predetermined result. Experts providing opinions that lack reasonable medical basis can undermine attorney 
credibility and case validity. 

Client Communication and Informed Consent on Apportionment Risk 

Attorneys have an obligation to communicate with clients regarding apportionment risks and obtain informed 
consent to litigation or settlement strategies. For injured workers, this includes explaining: (1) what 
apportionment is, (2) how apportionment affects permanent disability awards, (3) the evidence standards for 
challenging apportionment, and (4) the likelihood of success in apportionment disputes based on the specific 
facts. 

For employers and insurers, this includes explaining the burden of proof, the substantial evidence 
requirements, and the risk that apportionment opinions will be disallowed if insufficiently detailed. 

XV. References and Complete Source Citations 

The following sources informed this comprehensive legal analysis of California workers' compensation 
apportionment. All citations include hyperlinks where sources are available online; print-source references are 
noted where digital access is limited. 

Tier 1: Foundational Statutes and Regulations 

[1] California Labor Code Section4663 - Apportionment of Permanent Disability (Statutory Text) 

[2] Brodie v. WCAB (2007) 40 Cal.4th 1313 - California Supreme Court Decision on Modern Apportionment 
Framework (Foundational Authority) 

[3] Benson v. WCAB - Multiple Injuries and Separate Apportionment Requirements 

[4] Labor Code Section4664 and Accumulation Limitations - Prior Award Apportionment and 100-Percent 
Lifetime Cap 

Tier 2: Substantial Evidence Standards and Burden of Proof 

[5] Escobedo v. Marshalls (2005) 70 Cal.Comp.Cases 604 (Appeals Board en banc) - Substantial Medical 
Evidence Standard and "How and Why" Requirement 

[6] E.L. Yeager Construction v. WCAB (Gatten) (2006) 145 Cal.App.4th 922 - Apportionment to 
Asymptomatic Pathology and Pre-existing Conditions 

[7] California Apportionment Case Law Outline (July 2024 Edition) - Comprehensive Case Law Analysis on 
Apportionment Standards 

[8] All You Need to Know About Apportionment - WorkCompCentral Guide to Apportionment Rules and 
Burdens 

[9] Michael Snow, ADJ14815013 (2024) WCAB Panel Decision - Section4664 Overlap and Dual Burden 
Analysis 

[10] Nerissa Watson, ADJ9694061 (2024) WCAB Panel Decision - Benson Analysis and Supplemental 
Reporting Requirements 

Tier 3: AB 1643 Exclusions and Discrimination Constraints 
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[11] 8 California Code of Regulations Section10682 - Physicians' Reports as Evidence - Medical Report 
Requirements for Apportionment 

[12] Bill Seeks to Further Eliminate Gender Bias in the Workers' Compensation System (Q3 2016 Newsletter) 
- AB 1643 Provisions and Legislative Intent 

[13] Bill Would Ban Consideration of Pregnancy in Comp Claims (AB 570 / Lorena Gonzalez-Fletcher) - 
Pregnancy Apportionment Exclusion 

[14] Apportionment under Labor Code 4663 - Defendant's Burden of Proof (Q3 2023 Newsletter) - Deficient 
Apportionment Analysis and Remedies 

Tier 4: Recent Appellate and WCAB Decisions (2024-2025) 

[15] Amir Baigmoradi, ADJ1405392 (2025) WCAB Panel Decision - Admissibility of Private-Pay Medical 
Evidence on Apportionment 

[16] Karla Edward, ADJ15113297 (2025) WCAB Panel Decision - Apportionment to Pre-existing 
Asymptomatic Pathology and "How and Why" Requirement 

[17] Shaundonna Kelso, ADJ12508262 (2025) WCAB Panel Decision - Substantial Evidence Standard and 
Conclusory Medical Opinions 

[18] Apportionment: Key Case Law Updates (July 2024) - PBW Law - Current Case Law Analysis and 
Trends 

Tier 5: City of Jackson (Rice) and Genetics-Based Apportionment 

[19] City of Jackson v. WCAB (Rice) (2017) 11 Cal.App.4th 1137 - Genetics and Heredity as Valid 
Apportionment Bases 

[20] California Apportionment of Permanent Disability Related to Genetics and Heredity - Analysis of 
Genetics-Based Apportionment Post-Rice Decision 

Tier 6: Hikida and Industrial Medical Treatment Apportionment 

[21] Hikida v. WCAB (2017) 12 Cal.App.5th 1249 - Apportionment of Industrial Medical Treatment 
Consequences 

[22] Brief Refresher on Hikida - PBW Law - Detailed Analysis of Hikida Decision and Application 

[23] County of Santa Clara v. WCAB (Justice) (2020) 40 Cal.App.5th 605 - Narrowing Hikida and Permitting 
Apportionment for Industrial Medical Treatment 

Tier 7: Vocational Evidence and Rebuttal 

[24] How Vocational Data Determines Disability and Return-to-Work - Vocational Evidence Role in 
Disability Determinations 

[18] En Banc: VR Experts Can't Ignore Medical Apportionment - Nunes v. DMV - Nunes Decision on 
Vocational Apportionment Constraints 

[25] The Rise of Rebutting the PDRS and Derailing the Path to a 100 Percent Award - Vocational Evidence 
for Rebutting Disability Ratings 

Tier 8: Settlement Structures and Valuation 

[26] Comparing Stipulated Awards and Compromise and Release - Settlement Options and Apportionment 
Impact 

[27] How Do I Settle My Workers' Comp Case? C&R vs Stipulated Award - Comprehensive Guide to 
Settlement Structures 

[28] Determining the Optimum Settlement Philosophy for Employers and Injured Workers - Settlement 
Philosophy and Best Practices 
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[29] Settling Cumulative Trauma Claims Involving Multiple Defendants - Multi-Defendant Settlement 
Considerations 

Tier 9: Medical Evidence and QME Process 

[30] Schedule for Rating Permanent Disabilities (PDRS 1997 Edition) - Official Permanent Disability Rating 
Schedule 

[31] Complete Guide to Qualified Medical Evaluations (QMEs) in California Workers' Comp - QME Process 
and Procedures 

[32] The Role of Medical Evidence in Workers' Compensation Cases - Medical Evidence Standards and QME 
Handling 

[18] What Constitutes Substantial Medical Evidence in California (LC 4628) - Substantial Evidence 
Framework 

[33] What Is The Legal Standard To Prove Apportionment In A California Workers' Compensation Case? - 
Apportionment Legal Standards and Burden of Proof 

[14] Challenging Apportionment Based on Asymptomatic Findings - Legal Analysis of Asymptomatic 
Condition Apportionment 

[34] Apportionment Now: Where We After Justice, Hikida, and Lindh - Analysis of Recent Apportionment 
Framework Developments 

Tier 10: Cumulative Trauma and Occupational Disease 

[35] Cumulative Trauma Injury for California Workers Comp - Cumulative Trauma Framework and Date of 
Injury 

[36] The Continuous Trauma - California Workers' Compensation Defense - Cumulative Trauma 
Apportionment and Multiple-Defendant Considerations 

[37] Labor Code 5500.5 - Date of Injury - Cumulative Trauma Date of Injury and Apportionment 

Tier 11: Psychiatric Disability and Apportionment 

[38] Apportioning Psychiatric Disability in Workers' Compensation - Psychiatric Injury Apportionment 
Methodology 

Tier 12: Medical Evidence Challenges and Defects 

[39] Preparing for Cross-Examination: QME Report Defense Tips - QME Cross-Examination Strategy 

[40] Steps to Prevent and Combat a Poorly Written Medical-Legal Report - Medical Report Deficiency 
Identification and Remedies 

Tier 13: WCAB Procedural Guidance 

[41] DWC Qualified Medical Evaluator (QME) Process - Official QME Selection and Panel Procedures 

[42] Workers' Compensation Appeals Board - Significant Panel Decisions - WCAB Decision Registry 

[1] En Banc Decisions - California Department of Industrial Relations - WCAB En Banc Decision Registry 

Tier 14: Supplemental Reporting and Record Development 

[43] WCAB's Authority Limitations in Labor Code Sections 5701 and 5906 - Record Development Authority 
and Limitations 

[44] McDuffie v. Los Angeles County Metropolitan Transit Authority (2001) 67 Cal.Comp.Cases 138 - 
Supplemental Reporting Procedures and Preferences 

Tier 15: Kopping and Prior Award Overlap 
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[45] Kopping v. WCAB (2006) 142 Cal.App.4th 1099 - Prior Award Overlap and Dual Burden of Proof 

[46] Benson v. WCAB - Multiple Injuries and Separate Apportionment - Benson Framework for Multiple-
Injury Apportionment 

Tier 16: Miscellaneous and Supplementary Sources 

[47] Understanding California's Fair Employment and Housing Act (FEHA) - Discrimination Law Constraints 
on Apportionment 

[48] Workers' Compensation Medicare Set-Asides (WCMSA) - Medicare Set-Aside Arrangements in 
Settlements 

[49] Medicare Set Asides Frequently Asked Questions - MSA Procedures and Calculations 

[50] Standing and Probabilistic Injury (Michigan Law Review) - Federal Standing Doctrine and Probabilistic 
Injury Analysis 

[51] Ripeness Doctrine: Overview (U.S. Constitution Annotated) - Federal Ripeness Doctrine and 
Administrative Exhaustion 

[52] When to Seek a Second Opinion in Workers Compensation Claims - Second Opinion Strategy in 
Workers' Compensation 

[53] A Guidebook for Injured Workers (Chapter 7: Permanent Disability Benefits) - Permanent Disability 
Calculation and Award Structures 

Complete Reference List Organized by Category 

Statutes and Regulations: 

California Labor Code Section4663 (Apportionment Based on Causation) 

California Labor Code Section4664 (Prior Award Apportionment and Lifetime Caps) 

California Labor Code Section5500.5 (Cumulative Trauma Date of Injury) 

8 California Code of Regulations Section10682 (Physician Reports) 

42 CFR Section411.46 (Medicare Set-Aside Requirements) 

Foundational Case Law: 

Brodie v. WCAB (2007) 40 Cal.4th 1313 (Supreme Court Framework) 

Escobedo v. Marshalls (2005) 70 Cal.Comp.Cases 604 (Substantial Evidence Standard) 

E.L. Yeager Construction v. WCAB (Gatten) (2006) 145 Cal.App.4th 922 (Asymptomatic Pathology) 

Benson v. WCAB (2009) (Multiple Injury Apportionment) 

Kopping v. WCAB (2006) 142 Cal.App.4th 1099 (Prior Award Overlap) 

City of Jackson v. WCAB (Rice) (2017) 11 Cal.App.4th 1137 (Genetics-Based Apportionment) 

Hikida v. WCAB (2017) 12 Cal.App.5th 1249 (Industrial Medical Treatment) 

County of Santa Clara v. WCAB (Justice) (2020) 40 Cal.App.5th 605 (Narrowing Hikida) 

Recent WCAB Panel Decisions (2024-2025): 

Michael Snow, ADJ14815013 (2024) (Section4664 Overlap) 

Nerissa Watson, ADJ9694061 (2024) (Benson Analysis) 

Amir Baigmoradi, ADJ1405392 (2025) (Medical Evidence Admissibility) 

Karla Edward, ADJ15113297 (2025) (Asymptomatic Pathology "How and Why") 
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Shaundonna Kelso, ADJ12508262 (2025) (Conclusory Evidence Standard) 

Secondary and Practitioner Resources: 

Apportionment Case Law Outline (July 2024) - PBW Law 

Apportionment Now: Where We After Justice, Hikida, and Lindh - California Lawyers Association 

Apportionment under Labor Code 4663 - Defendant's Burden of Proof (Q3 2023 Newsletter) 

All You Need to Know About Apportionment - WorkCompCentral 

Sullivan on Comp Database (Apportionment Sections) 

Date Last Updated: March 1, 2026 

Disclaimer: This research brief provides general legal information and analysis regarding California workers' 
compensation apportionment. It is not a substitute for legal advice specific to your individual facts and 
circumstances. Practitioners should consult with experienced workers' compensation counsel and medical 
experts when representing clients in apportionment disputes. Laws and regulations change; this analysis 
reflects the legal landscape as of March 1, 2026, and may require updating for subsequent developments. 
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